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BeforeHOLLAND, BERGER andRIDGELY, Justices.

ORDER

This 13" day of April 2010, upon consideration of the bsieff the parties

and their contentions at oral argument, it apptatise Court that:

(1) On May 6, 2001, Chan Young Lee (“Lee”), age 7, et

catastrophic, permanent brain damage after heyneéawned in a swimming pool



at the Quality Resort Waterfront City in Bata, Inésia. (“Quality Resort”). This
litigation commenced when Plaintiffs Lee and hisnilg (the “Lees”) filed a
complaint in the Superior Court on October 30, 20B2arly seven years later, the
Superior Court granted summary judgment for Defahd&hoice Hotels
International, Inc. (“Choice”), after disqualifyinipe Lees’ expert. Specifically,
the trial court ruled that the Lees expert coulttestify on the standard of care for
the design and operation of a swimming pool in hekia, denied substitution of
another expert, and then granted summary judgmerth® ground that the Lees
could not prove negligence without an expert. Befthis Court is the Lees’
appeal of these decisions.

(2) The Lees raise three arguments. First, they cdntea Superior
Court erred in granting summary judgment becauseltes offered sufficient
evidence of violations of Indonesian law to estblnegligenceer se Second,
they contend the Superior Court erred in excludimegexpert testimony of Thomas
Ebro concerning the relevant standard of care doesia. Third, they contend
the Superior Court erred in not permitting thermémne a substitute expert on the
applicable standard of care in Indonesia. We fimerit to the Lees’ first and
second arguments. As a result, the Lees’ thirdraemt is moot. Accordingly, we

reverse and remand for further proceedings comsigtéh this Order.



(3) Choice is a worldwide hotel franchisor with thoussirof hotels and
resorts in forty-two countries under the Qualityon@ort Inn, Comfort Suites,
Clarion, Sleep Inn, Rodeway Inn, Econo Lodge andhbtay Suites brand names.
From its U.S. headquarters, Choice selects, trasupervises, supports and
promotes franchisees worldwide, including the QuaResort. Choice plays a
central role in the design and inspection of igbhised hotels; the Quality Resort
may not perform material construction or alteragiar improvements except in
accordance with Choice’s Rules and Regulationsmariten approval.

(4) On May 6, 2001, the Lees arrived at the QualitydReand went to
the pool in the afternoon. The pool was roughlgpsd like the letter “U,” with
three deep water areas located at the bottom dfl thied below the two endpoints.
Seven-year-old Lee went into what appeared to bestallow end of the pool.
Soon after, he was found submerged and was redguadesort guest. Lee was
submerged for long enough to cause catastrophipamdanent brain damage.

(5) The Lees make the following allegations regarding pool. There
were no lifelines or separators between the shalod deep areas to indicate a
change in depth; rather a lifeline was placed dkerdeep water area where Lee
nearly drowned. The slope of the pool betweenstilow and deep areas was
steep, and there were no depth markings or indEamnaling the change in

depth. No lifeguard was posted, nor were therassigarning that no lifeguard



was on duty. The Lees contend the slope of thé fimar, the absence of depth
markings and separators, and the lack of lifeguand$ated Indonesian law
concerning pool safety.

(6) The Quality Resort had two main entrances to thel goounds.
Signs were posted at each of these entrances mixglain English and Indonesian,
that there were no lifeguards on duty and thadecéil under 12 years old must be
accompanied by an adult. Lee’s parents, Bo Hyuh \Aan Ki, can both read
English. According to Choice, Budi Santoso, th# guide who met the Lee party
in Indonesia, specifically advised both Bo Hyun awhn Ki to watch their
children in the pool area as there were no lifegsi@an duty at the resort.

(7) After the Lees filed their complaint in the Super©ourt, Choice
moved for summary judgment. In response to Chsicebtion for summary
judgment, the Lees submitted the affidavit of Mhomas C. Ebro, a purported
aquatics safety expert, to establish the applicstaledard of care under Indonesian
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law.” Mr. Ebro’s affidavit alleged that the Quality Res pool presented an

unreasonable risk of danger to children because of:

() inadequate depth markings; (ii) the lack ofngpicuous
bottom stripes or demarcations; (iii) the placemaina lifeline over
deep water; (iv) the lack of a taut emergency ifilserving as a
visual barrier and supportive hand hold; (v) theklaf a lifeguard;

! The Superior Court held, and neither party costehat the laws of the Republic of Indonesia
apply to this caselLee v. Choice Hotels International, InR006 WL 1148737 (Del. Super. Ct.
Mar. 21, 2006).



(vi) the lack of barriers between the kiddie poaisl the large adult

pools; (vii) the lack of a warning that there waslifleguard on duty

and to swim at your own risk; and (viii) the opeyatof a bar in the

pool that diverted the attention of the only haelployee present at

the pool from pool safety.

Mr. Ebro based his opinion on his “review of theeaiings, depositions,
photographs and other information and facts sudimgnthe case, as well as [his]
knowledge and experience.”

(8) Choice moved to strike Mr. Embro’s testimony on rawiing pool
design and operation. The Superior Court grantedic@’'s motion “for several
reasons, including the court’'s determination tinat thethodology employed and
the opinions provided as a result, were unreliablEhe Lees filed a motion for
reconsideration and/or reargument which was denied.

(9) Four days after filing their motion for reconsidera and/or
reargument, the Lees filed a motion seeking leawdesignate a substitute liability
expert. While that motion was pending, the Led#fiad defense counsel that they
intended to substitute H. Hendri Jonsi, S.P.T.lnmlonesian engineer, in place of
Mr. Ebro, as an expert witness on swimming pooligtegnd construction. In

support of their motion to designate a substitiability expert, the Lees offered

the declarations of Andrew |. Sriro, Esqdimddressing the applicability of an

> The Superior Court recognized that Mr. Sriro isefised to practice law in the State of
California and the Republic of Indonesia. When thation to designate a substitute liability
expert was decided, Mr. Sriro was employed as #&orrety and “foreign advocate for an
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Indonesian regulation - Regulation of the MinistérHealth of the Republic of
Indonesia No. 61 Concerning Health Requirementwaiv#ning Pool and Public
Bath (“Regulation 61”) - in determining the relevatandard of care in Indonesia.

(10) The Superior Court found that Mr. Jonsi held bawhahd doctorate
degrees in civil engineering and building consinrct from Indonesian
universities, and had been employed in the desigrcanstruction of between five
and six hundred swimming pools in Indonesia. ThpeBior Court then denied the
Lees’ motion to substitute an expert witness onnmswing pool design and
construction, holding Mr. Jonsi was not an expertaguatic safety, but rather a
civil engineer who designs pools and manages togistruction.

(11) Choice renewed its motion for summary judgment @nilAL5, 2005.
After two amendments by Choice and subsequent nsgigoby Lee, the Superior
Court granted summary judgment for Choice on Jyr#®69. It held that the Lees
“failed to establish the existence of the stand#rdare applicable to the design,
operation and/or maintenance of resort swimmindgmolndonesia.” Without an
applicable standard of care, the Superior Coud Heht the Lees were unable to
maintain an action based upon negligence in geoenmagligenceer se Further,

the Superior Court held that the Lees “failed tialelsh the existence or definition

international law firm based in Jakarta, Indonesiddr. Sriro has also authored several
publications concerning various aspects of Indaretaw. See, e.g.Andrew |. Sriro,Sriro’s
Desk Reference of Indonesian LEO09).



of a cause of action based upon an implied warrahgafety or fitness relative to
the design, operation and/or maintenance of regariming pools in Indonesia on
May 6, 2001.” This appeal followed.

(12) We reviewde novothe Superior Court’s decision to grant summary
judgment Summary judgment is appropriate when, in viewimg record in the
light most favorable to the nonmoving party, thevartt has shown that there are
no material issues of fact and that the movanbigled to judgment as a matter of
law.* The Superior Court’s determination of foreign lswireated as a ruling on a
question of law. We review questions of lade novd

(13) The Lees contend that the Superior Court erred wheagranted
summary judgment for Choice because the Lees dichaee an expert on the
standard of care and proximate cause. Specificdlly Lees argue they could
prove negligence, even without expert testimonyabee: (1) Choice had violated
Regulation 61 that established a standard of careafresort swimming pool
operator in Indonesia constituting negligemez se and (2) Choice’s negligence
was sufficiently obvious for a lay jury to ascemtavithout expert assistance. We

agree that summary judgment was inappropriate Ise¢cathen viewed in the light

3 Acro Extrusion Corp v. Cunninghar810 A.2d 345, 347 (Del. 2002pambro v. Meyer974
,46\.2d 121, 139 (Del. 2009).
Id.
®>D.R.E. 202(e).
® Dambrg 974 A.2d at 139.



most favorable to the plaintiffs, the testimonyNdf. Sriro on Regulation 61 was
sufficient to allow an inference of negligenoer se

(14) Delaware law is clear that a violation of a statut@rdinance enacted
for the safety of others is negligenger se’ At issue here, however, is whether
the concept of negligengeer seis applicable under Indonesian law and, if so,
whether Regulation 61 establishes the standardaoé ¢or pool owners and
operators in Indonesia.

(15) The Superior Court held that Regulation 61 did astablish the
standard of care for pool owners for three reas¢hsthe regulation does not
specify to what it applies other than “swimming [goand public baths which
constitute as part [sic] of public businesses;f#&re is no definition as to the
number of lifeguards, where they were to be locatethe hours of their service;
and (3) it lacks specificity where it referencesolpdesign, operation and/or
maintenance.

(16) Regulation 61, in relevant part, provides:

HEALTH REQUIREMENTS FOR SWIMMING POOLS AND
PUBLIC BATHS

CHAPTER Il - MANAGEMENT AND PERSONELL

Article 6

" See Toll Bros., Inc. v. Considing06 A.2d 493, 497 (Del. 1998ammons v. Ridgewa393
A.2d 547. 549 (Del. 1972Farrow v. Hoffecker79 A. 920, 921 (Del. 1906).
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(1) Every swimming pool and public bath must emplogdifiard
personnel and first aid personnel having the ceaté legalized
by the locaKadinkes

ATTACHMENT
5. Building and sanitation facilities requirements

a. Area for swimming pool and public bath pool

- There must be a clear separator between the swignmin
pool area and other areas so that any unauthquereshn
would not be able to enter

- At a depth of less than 1.5 meters, the slope @fpibol
floor shall not exceed 10%, at a depth of more th#&n
meters, the slope of the pool floor shall not exicé@%o.

- There must be clear signs to indicate the deptthef
swimming pool and a separator for those who are bl
swim and not able to swim.

(17) Mr. Sriro proffered an explanation concerning thandard of care
under Regulation 61 and its application to the @udResort pool. But the
Superior Court held that Mr. Sriro could not seagean expert witness regarding
“the standard of care or in any other area relet@this litigation.” Specifically,
the Superior Court found Mr. Sriro’s declaratioasking for three reasons. First,
Mr. Sriro was not offered as an expert in swimmpuapl design, operation and
maintenance. Second, Mr. Sriro did not demonsti@perience, education or
training in those areas, focusing instead on coro@eand corporate matters.”

Mr. Sriro “enjoys no apparent distinction apartnfrca level of pre-litigation

ignorance concerning the aforementioned standardaoé in this area of the



world.” Third, Mr. Sriro’s declarations are lackinn substance. The Superior
Court noted that he conducted no research on adeé ma contact with any of the
resorts in Indonesia similar to Waterfront Citydetermine the standard of care
and/or how it was to be applied. The Superior Calso faulted Mr. Sriro for not
referencing any judicial or administrative decisaon support of his conclusions.

(18) Mr. Sriro’s declaration explained that he holdscarse as a foreign
advocate from the Department of Law and Human Rigt the Republic of
Indonesia and is an active member of the CalifoBtae Bar. Mr. Sriro is the
author ofSriro’s Desk Reference of Indonesian L@mquinox Publishing), and has
served since 1998 as Reviser of the Indonesian daapter of Martindale-
Hubbell's International Law Digest. Mr. Sriro dacdd he is fluent in the
Indonesian language, and is familiar with a widegeof Indonesian legal matters.
Concerning the application of Regulation 61 asrtievant standard of care, Mr.
Sriro declared:

Regulation 061 requires, in part, that operatofspuoblic

businesses with swimming pools take certain sgdetgautions in the
design and operation of their pools including:

(@) the swimming pool operator must employ properlyined
lifeguards (Article 6 of Exhibit B);

(b) at a depth of less than 1.5 meters, the slope eoptol floor
shall not exceed 10% (Article 5 (a) point 7 of athment of
Exhibit B);

(c) there must be signs indicating the depthtred pool, and

separation marks to protect those who cannot swAnic(e
5(a) point 12 of Attachment of Exhibit B).
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(19) Mr. Sriro’s declarations on their face reveal thspecific obligations
iImposed by Regulation 61 upon operators of publisirfeesses with swimming
pools. As the Superior Court noted, Mr. Sriro vadfered as an expert as an
“authority on foreign law.” The Lees sought tolimé# Regulation 61 to establish
the standard in Indonesia for negligenger se. Mr. Sriro was sufficiently
gualified to offer testimony on this issue. MrirBrexplained that “[t]he standard
of care applicable to an Indonesian tort claim wiolok determined with priority
given to any applicable definitions set forth igu&tions of law in effect.” He
then explained that Regulation 61 was “currentidvah effect and applicable for
the entire territory of the Republic of Indoneseid “unequivocally establishes
the relevant standard of care” in this case. GMenSriro’s testimony and other
testimony tending to show a violation of Regulati®h, we conclude that the
Superior Court erred in granting summary judgmeriavor of Choice.

(20) Next, Lee contends the Superior Court abused iserelion in
excluding the expert testimony of Thomas Ebro. nteew the Superior Court’s
decision to exclude expert testimony for abuseisxdrdtion®

(21) Delaware Rules of Evidence 702 provides:

8 M.G. Bancorporation, Inc. v. Le Beadd7 A.2d 513, 522 (Del. 1999%eneral Motors Corp.

v. Greiner 2009 WL 2581722 (Del. Aug. 24, 2009). Hrestone Tire and Rubber Co. v.
Adams 541 A.2d 567, 570 (Del. 1998), we explained thesa of discretion standard: “Judicial
discretion is the exercise of judgment directedcbgscience and reason, and when a court has
not exceeded the bounds of reason in view of theuwistances and has not so ignored
recognized rules of law or practice so as to preduogustice, its legal discretion has not been
abused.” (citations omitted).
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If scientific, technical, or other specialized krledge will

assist the trier of fact to understand the evidemde determine a fact

In issue, a witness qualified as an expert by kedge, skKill,

experience, training or education, may testify ¢ét@in the form of an

opinion or otherwise, if (1) the testimony is basgabn sufficient

facts or data, (2) the testimony is the produattéble principles and

methods, and (3) the witness has applied the ptesiand methods

reliably to the facts of the case.

(22) Lee contends that Mr. Ebro is well qualified und2R.E. 702.
Choice does not question Mr. Ebro’s general quaifon to testify as an expert in
the field of aquatic safety based upon his edugaticaining, or experience.
Rather, its objection is that Mr. Ebro is not faamlwith the appropriate standards
of care applicable to resort pool operatiotndonesia The Superior Court stated:

Mr. Ebro may be qualified to opine generally retyag aquatic

safety, but his personal experience, training ahtation, as well as

his investigation in this case thus far, do notlifdim to opine

relative to the appropriate standard of care in gaat of the world.

Stated differently, the means used to reach hisiaps as well as the

opinions themselves are not reliable.

(23) The record shows that Mr. Ebro routinely reviewairok involving
injuries sustained in connection with swimming pactidents that occur in the
United States, Canada, the Caribbean and Mexice. h&t investigated and/or
provided expert opinions in over 1,200 federal atate court cases. To support
his testimony, Mr. Ebro traveled to Indonesia tamaie the Quality Resort and

eight other similarly situated resorts. Mr. Ebrisoareviewed the facts and

circumstances surrounding this incident. Basednupis experience and
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specialized knowledge obtained from his investaggtiMr. Ebro was sufficiently

gualified to testify on whether the Quality Regoobl was in compliance with the
standard of care in Indonesia, particularly Regoie61. Any remaining challenge
regarding Mr. Ebro’s experience in Indonesia goes to his qualification to

testify, but rather to the weight of his testimony.

(24) Lastly, the Lees contend that the Superior Courtcein denying
leave to name a substitute expert on the relevantlard of care. Because we find
merit to the Lees’ second argument, this third eotibn is moot.

(25) The Lees have proffered sufficient evidence that #pplicable
standard of care in Indonesia on pool safety iabéished by Regulation 61 and
that a violation of that regulation constitutes Iigggnceper se Further, Mr. Ebro
was sufficiently qualified to testify on whetheretiQuality Resort pool was in
compliance with this applicable standard of cakecordingly, summary judgment
IS inappropriate on the record before us.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court is REVERSED and REMANDED for proceedings consistent with this
Order.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

% 29 Charles Alan Wright & Victor James Gold, Fedl@@ctice and Procedure Evidence § 6265
(1st ed. 2009)

13



